901, LLC - * : . IN THE

% )
v. | MARYLAND TAX COURT
ES
SUPERVISOR OF ASSESSMENTS % " No. 19-MI-BA-0066
OF BALTIMORE CITY
*

MEMORANDUM AND ORDER

This case arises froxﬁ a dispute between the Supervisor 6f Assessments for
| Baltimore City (“Supervisor”) and 901, LLC (“LLC”) regarding the LLC’s claim .of
entiﬂément to a property tax exemption for property located in Baltimore City in which it
has a leasehold interest. The Supervisor denied the request for the exemption and the-
Property Tax Assessment Board for Baltimore City (“PTAB”) affirmed that denial. The
LLC seeks areversal of the PTAB decision in this Court.

* The facts before this Court are articulated in the parties’ Joint Stipulation of Facts
(“JSF”). The relevant facts for this Court’s decision, extracted from the JSF, are as
follows..

In 2000 the LLC’s predecessor, Symphoﬁy Centre, LLC, leased from a State
agency, the Mass Transit Administration, 5.98 acres of ground located at 901 North
Ho%vvafrd Street in Baltimore City for approximately 91 years. The ground lease was
assigned to the LLC in 2001. Pursuant to the ground lease the LLC, in relevant part,
constructed on the leased land three multi-story office buildings and a parking garage.
Operating pursuant to the lease as a business for profit, the LLC leased, as a sublessor,

office space and parking spaces in these improvements. Portions of the office space and



parking spaces were sub-leased to the State or federal government or non-profits.! The
LLC argues these portions of the sub-leased properties are exempt from property
taxation.

The Supervisor relies on the Tax-Property (“TP”) Article of the Annotated Code
of Maryland, & 6-102 (e) to justify the requested exemption’s denial. That section
provides:

(e) Unless exempted pnder §7-211, § 7-—'211.1, § 7-244, or § 7—501

of this article, the intetest or privilege of a person in property that is

owned by the federal government, the State, a county, a municipal

- corporation, or an agency or instrumentality of the federal
government, the State, a county, or a municipal corporation is subject

to property tax as though the lessee or the user of the property were

the owner of the property, if the property is leased or otherwise made

available to that person:

(1) by the federal government, the State, a county, a municipal'
corporation, or an agency or instrumentality of the federal

government, the State, a county, or a municipal corporation; and

(2) with the privilege to use the property in connection with a
business that is conducted for profit.

The Supervisor argues that as the LLC is exercising its “.. ..privilege to use the property in
connection with a business that is conducted for profit,” property tﬁ is levied as if LLC
“...were the owner of the property.” The Supervisor asserts this liability of the LLC for
property tax is inescapable if the plain meaning of the statute is honored.

The LLC reﬁes on TP 88 7-202 and 7-210 to justify the exemption it seeks.
Those sections exempt from property tax property titled to a nori—préﬁt.or government,

which is used for non-profit or government purposes, respécti‘.vely. It aréues the focus for

! More detail with specific references to the relevant portions of the JSF are found in the
Supervisors Memorandum of Law at pages 2 to 4 and are incorporated herein.



property taxation is the ultimate user, speciﬁcallj the governments and non—proﬁts sub-
leagﬁing from the LLC.

The Couﬁ finds the Supervisor’s position more convincing. While TP & 6-102
{(e) levies a property tax dn government property leased for “a business...conducted for
rproﬁt,”'speciﬁc sections of the Tax Property Article , 1.e. §§ 7-211, § 7-211.1, § 7-244,
or § 7-501, are réferenced as providing exe@ptions from this taxation. Those
exemptions include p.roperty used qu national defense purposes or military h_ousing and
for a concession located in a public pérk or airport available for use by the general pub;lic.
Id. § 7-211 (a) (3) & (b) (2), respectively.? The em:lmeration of specific exemptions
mandates rejection of non-enumerated exemptions. (Expressio unius est exclusio alterius
case). As there is no exemption specified for sub-lessees using the property for
government or non-profit puriaoses, the LLC ‘s assertion fails and the plain meaning <;f
TP & 6-102 (e) must prevail. Kranz v. State, 459 Md. 456, 474 (2018). |

While the Couﬁ finds adherence to the plélin meaning of TP 8 6- 1-02(e) mandates
a denial of the exemption, consideration of the section’s intent provides a further
foundation for that plain meaning.

In diécussing the predecessor to TP 8 .6-102 (e), the C‘oﬁrt of Appeals noted
“...we have interpreted such a provision to be a function of convenient, efficient tax
collection...” Cordish v. Supervisor, 427 Md. 1, 11 (2012)' The Court then explair_led that

“...hypothetical ownership is attributed to the lessee in order to identify the lessee as the

ta){payer for the convenience of the tax collector...” Id. at 12. See TP d 8-113.

% A concession envisions a leasehold interest for a business conducted for profit and the
Court takes judicial notice that public parks and airports available for “.use by the
general public..” are generally owned by governments. SDATv. MNCPP, 348 Md. 2, 14-
15 (1997)



The LLC’s assertion fequires the tax collector to not just consider the LCC’s
status as. a gsvermnent lessee, but also the specific uses of the many‘ofﬁc‘:es and parking
spaces the LLC sublets. Once that analysis is undertaken, those individual sublets have
to be separately valued in the context of the sublets proportional value to the aggregate
valuation of the leasehold. This required undertaking is inconsistent with
TP § 6-102(c)’s “intent to promote ...convenient, efficient tax collection.”

Likewise, .comments in the_1970 report of the Mary_land Legislative Coun:cil, cited
by the Supervisor, undermine the LLC’s assertion. That report notes a concern with
“...the use of exempt property for business purposes which compete with non-exempt
business. “ [d. at 102. In this case, if the LLC receives an exemption for the portion of
the property it subleases to governments, it realizes a benefit not available to a lessor
whose interest in property is not secured from a government. Xt is thus fogical to
conclude a purpose of TP 8 6-102 (e) is to lsreclude this unfair sompetition.

Further, the interpretation for which tﬁe LLC advocates creates, without specific
statutory authority, a distinction by which lessses from the government, who engage _in a
for-profit real estate rental business, can realize a tax adysntage not available to other for-
profit Businesses leasing ﬁom the government. This distinction is an absurd result which.
principles of statutory constructions direct is to be svoided; Coerper v. Comptroller, 265
Md. 3, 6-8 (1972); Pan American Sulfur v. State Departmen.t of Assessments and
Taxation, 251 Md. 620, 626-627 (1969).

The LLC ‘s reliance on TP 85 7-202 and 7-210 and two Court of Special Appeals
cases considering those sections_ to justify the exemﬁtion it seeks is misplaced. As noted

| previously, those sections exempt from pfoperty tax property titled to a non-profit or



government which is used for non-profit or government purposes, respectively., ._ These
exemptions though are specifically abrogated by TP & 6-102 (ej subjecting the LLC’S
leasehold interest to taxation.> The General Assémbly’s directive in both TP 88 6-102
(ej and 8-.] 13 that the lessee shaJl be considered the owner of the property for property
taxation renders the underlyi_ng actual ownership irrelevant, whether of the lessor or a
sublessee. Cordisﬁ v. Supervisor, supra. 9-12. This statutorily-rendered irrelevance
un&ennines the foundé.tion for the LLC’s position,*

This Court rejects the LLC’s assertion that TP § 6-102 (e)’s pre-decessor, Article
81 & (8)(8)(e), suggests for TP 5 6—102 (e) to apply the lessee must be in actual
- possession of lthe leased property. The language referenced by thé LLC provides the
lessee must “...use or possess such property.” (emphasis added.) See Cordish v.
Supervisor, supra. at 10-11. Being in the disjﬁnctivc, using the property W_ithout
possession would be sufficient for the predecessor statute to apply. (disjunctive case).
And, there is no dispute that the LLC uses the property “...in connection with a business
conducted for profit,” rendeﬁng TP & 6-102 (e) applicable. It is noteworthy that the
. revisors struck “possess” from the successor provision, surely envisioning that “use”
encompasses possession, but is not limited to it.

The Court of Special Appeals cases upon which the LLC relies are Townsend v.

Supervisor, 215 Md.App.133 (2013) and Supervisor v.. GBMC, 202 Md. App. 282 (2011).

3 Itis noteworthy that TP § 7-210 specifically references TP & 6-102 (e) as an exception
to the government property tax exemption it establishes. See Baltimore v. Boitnott 356
Md. 605, 612 (1999)

* The LLC’s argument that the subleased property used for non-profit purposes is exempt
is further flawed as TP & 7-202 (b)(1)(ii)(2) conditions that exemption on the non-profit
owning the property. In this case, a State entity, the MTA, not a non-profit entity, owns

the property.



Those cases are not germane, as the Tax Court ciecisions éonsidered by the Court were
not premised on TP & 6-102 (ej. In both cases the Tax Court’s decisions were preémised
on a consideration of the ownership of improvemeﬁts on the éroperty subject to a lease
and leaseback to the original lessor. |

In GBMC, a hospital leased land it owned to a developer wﬁo built upon the
leased land a parki_ng garage and office building, which was leased back to the hospital.
The Tax Court rejected the Supervisor’s._a:;gument that provisions in the lease, providing
the developer owned the rimprovements, should cont-rol the determination of ownership
for purposes of the hospital exemption at TP & 7-202(b). The Tax Court dec'ision to rely
instead upon the land records, documenting the hospital as the owner, was affirmed by
the Court of Special Appeals. Supervisor v. GBMC, supra.

In Townsend, the State leased land to a non-profit entity, which was subleased, in
part, to two fbr—pfoﬁt developers. The developers improved the property with an office
building, which was subleased 85 percent to the State for state purposes, and a garage,
which subleased'25 percent to the State for state purposes. The Supervisor, again re-lying
on provisions in the lease providing the developers owned the improvements, arguled the
developer was not eﬁtiﬂed to the government exémption at TP & 7-210. The Tax Court
accepted this argument, ruling TP & 7-210 did not apply, as the improvements were
owned by the developers and not the State. Consistent with its decision in GBMC, the
Court of Special Appea_ls reversed, noting the ownership determination must rely on the
land records documenting title to the State and not the developer. .T ownsend v.

Supervisor, supra.



The Tax Court is an administrative body. Shell Oil v. Sﬁpervisor, 276 Md. 36
(1975). Unlike its review of a judicial decision, an appellate review of an administrative
body’s decision 'is limited to -the reasoning and determinations stated by the
administrative body. USW v. Bethlehem Steel, 298 Md. 665, 679 (1984). The Tax Court
did not rely on TP & 6-102 (e) in eifhei’ GBMC or Townsend.> So, those cases do not
provide guidance insofar as TP § 6-102 (e)’s epplication to this case.

While not considered by the Tax Court in its Townsend decision, the Superviser .
did urge application of TP & 6-102 (e) before the Court of Special Appeals. In respoese
fhe Court of Special Appeals observed “...[n]or is it at all clear that the assertion
withstands scrutiny.” Townsend v. Supervisor, supra. at 142. -The LLC asks this Court to
accept this observation as a rejection of TP § 6-102 (e) in Townsend and the matter 110\?;/.
~ before this Court.

| This Court views the cited observation as dicta and will not rely updn it. “[TThe
Tax Court’s decision was not based upon TP 5.6-102 (e); instead the Tax Court
concluded as a matter of law thet the appellants were the owners of the improﬁementé the
appellants constructed epon the State’s land,” noted the Court of Special Appeals, surely
alluding to its reﬁew being limited to the reasoning and determination of the Tax Court.
Id. at 143 | |

| Also, as noted previously, the land that was ultimately developed, was 'leased by
the State fo a non-profit corporation that then subleased the land to two for-profit
developers. In its single paragraph discussion, the Court of Special Appeals did not

consider the relevance of the initial sublease by the State to the non-profit from whom the

> TP § 6-102 (€) could not be a relevant consideration in GBMC as the lessor ‘was not a
government entity. : '



for-profit developers leased. Consideration of this intervening non-profit sublessor could
dbviate appiicatiqn of TP & 6-102 (e), which applies only to leases from government.5
So, a full consideration of TP & 6-102 (e)’s applicability would have required a
discussion of the impact of this intervening lease to the non-profit corpdration.

Guidance for the appropriate analysis of this case is offered in Grand Lodge v.
Baltimore, 157 Md. 542 (1929). Grand Lodge was an organization entitled to property
tax exemption as a non-profit. The Lodge had a building commissi_on, acting as a trustee
for the Lodge, acquire land and construct a building on that land solely for the benefit of
the. Lodge. The land and building were conveyed to the Lodge, but before the
conveyance there was a levy of property tax on the building commission, as the
property’s owner. In rejecting an arguinent that the levy was inappropriate, as the
ultimate tax burden would be borne by the non-profit, the Court of Appeals held:

“To reach this conclusion it is, however, necessary to abandon a principle of

taxation without any sanction from the Legislature, and to ignore a construction of

the tax laws of the state which the court has consistently applied. It would,
- moreover, enlarge the exemption to include a class of taxpayers which are not
within the language of the statute, and which can only be held to be within its

meaning by a broad and liberal construction, which would be equivalent to a

legislative act.  If the court would entertain such a purpose because of equitable

considerations, the Legislature has barred the way by concluding the exemptions

created by the explicit command that ‘each and every one of said exemptions
from taxation shall be strictly construed.” ” Grand Lodge of Maryland v. Mayor

§ The Court of Special Appeals suggests in a footnote an anomaly arising from the State

‘sublessees having to reimburse the sublessor for property tax borne by the sublessor in -
accordance with lease provisions. Id. at p. 143 £.3. This provision in the lease suggests
the parties were aware of potential liability pursuant to TP & 6-102 (e). A similar -
" provision was in the concession agreement considered by Court of Appeals in SDAT v.
MNCPP, supra. While the Court noted the provision, it was not a factor in its holding.
Id. at 7. See also Meade Heights v. Tax Commission, 202 Md. 20, 29 (1953) (“The
government cannot complain if the tax, otherwise sustainable, increases government costs
by its economic incidence.”)



and City Council of Baltimore, 157 Md. 542, 546 (1929) Cited in Baltzmore V.
Boitnott, supra. at 615- 616 7 .

TP & 7202 (b)(3) addresses the concern rmsed by Grand Lodge by providing a
| prsperty tax exemption for the trustee of a non-proﬁt that “holds . property for the sole
beﬁeﬁt..” of the non-profit. Consistent Witi_l Grand Lo_dée, this Court declines fco provide
the exemption the LLC sesks, finding, as. did the Court of Appeals in Grand Lodge, there
is no sfatutory aﬁthority for the exemption. | Hence, the only recourse to ‘realiz.e the
exemption Would be an act of the General Assembly,

Accordlngly, it is thls ' 'th ' day of D&ZOZO by the Maryland Tax

Court ORDERED that the demsmn of the PTAB is affirmed and the exemphon

' requested by the LLC is denied. ®

.CC:  Brandon N. Mourges, Esq.
William K. Hammond, Esq.
Kent Finkelsen, Administrator
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TEST: John T. Hearn, Clerk

NOTICE: You have the right of appeal from the

above Order to the Circuit Court of any County

or Baltimore City, wherein the property or subject

of the assessment may be situated. The. Petition

for Judicial Review MUST be filed in the proper

Court within thirty (30) days from the date of the
-above Order of the Maryland Tax Court. Please
. refer to Rule 7-200 et seq. of the Maryland Rules -

of Court, which can be found in most public
libraries.



